The Fetus in Halachah








My Preface to This Article





(Does human life begin at the moment of conception or at the moment of physical birth.  So often, Christians quote the Old Testament to proof text their own position on the subject, without fully comprehending the meaning of the passage as meant to be understood from the original language.





If we as Christians are going to quote the Old Testament, we might do well to listen to the Jews whose Scriptures we are quoting.  The following article indicates the struggle within Judaism regarding whether or not human life exists in the womb.  My approach to this article will be to type the article in its entirety, exactly as it appears in the text from which it is taken.  I will then supply definitions for certain words and phrases that appear within the text.  At the end, I will make some pertinent observations.  Now, let’s study this article -- and to my Christian friends I say, STUDY the article.  Reading alone is not sufficient.








The Fetus in Halachah





Our parashah is a source for clarifications in halachah as to whether a fetus is considered one’s child or not.  The Torah here refers to the two fetuses as Rivkah’s children, when it states, “and the children             ( {yinfBah ) struggled within her.”  Maharshal in Yam shel Shlomo in the third chapter of Yevamos deduces from here that halachically a fetus is considered to be a child.  Other commentators say that the Torah used this language because that is what the fetus will eventually become, as where the Torah writes, “when the dead one dies,” or “when the fallen one falls,” where the language is used even though the event has not yet taken place.





HaDrush VeHalyun brings proof to Yam shel Shlomo from Bava Basra 142, regarding somebody who makes a kinyan -- “an act of acquisition” -- on behalf of a fetus.  The halachah in such a case is that the fetus does not acquire the object unless the fetus is the child of the one who makes the kinyan.  Thus we see that the fetus is referred to in the Torah as  }eB  -- “a son.”





But HaDrush VeHalyun asks a major question on this halachah.  Chazal in Bava Basra 63 tells us:





A Levite who sold a field to an Israelite, and said to him, “Provided the ma’aser rishon -- the first tithe -- is given to me,” it (the ma’aser rishon) is his.  And if he said, “To me and my sons,” and he died, the tithe is to be given to his sons . . . And why should this be so, when a person cannot transfer possession to another of something which does not exist?





On this, Ri in Tosofas says that the gemara refers here to a case where the man’s sons are already living.  The implication, then, is that the condition made by the Levite would not apply to his yet unborn sons.  Thus we see that before it is born, a fetus is not considered to be a child.





Revid HaZahav also argues with Maharshal.  In Yevamos (35), the gemara tells us that R’ Yochanan holds, regarding a woman whose husband died without any children (where the halachah is that his brother must either marry her through yibum or give her chalitzah, thus freeing her to marry others), that if a man died and his wife was pregnant, it is considered as if he died childless, because the Torah says, “and he had no son,” implying one that was born, and not a fetus.  Even Reish Lakish, who argues with R’ Yochanan, does not dispute that a fetus is not yet considered one’s child, but holds that we must wait to see if the woman will give birth to a child that will live.  Similarly, we are told in Bavra Basra 142 that “and he has no child” refers to an actual child, and not a fetus.





Torah Sheleimah also brings the view of Itur (Sha’ar 2, Hil. Shechitah), that the Torah prohibition against slaughtering a mother and its young on the same day only applies to its young that was alive at the time the mother was slaughtered.  If the mother was slaughtered and the young found inside her was then slaughtered on the same day, there is no prohibition in this, because a child is not called such until it emerges into the world.  This we see in the verse, “Behold you will conceive, and give birth to a son.”


Vayosef Avraham, though, by R’ Avraham Lefkowitz, brings the opinion of rishonim in a number of places that a fetus is also considered one’s child.  The source of this is in his commentary to our parashah.








Definitions of Certain Words and Phrases in the Text Above





1.	halachah:  the legal component of the Jewish oral tradition (or a specific law).





2.	parashah:  the weekly portion read from the Torah.





3.	Maharshal:  acronym for Rabbi Solomon Luria, a Polish Talmudic authority.





4.	Yam shel Sholomo:  "Solomon's Sea," a work on Talmudic law by the preceding.





5.	Yevamos:  a tractate from the Talmud dealing primarily with the rules of levirate marriage and incest.





6.	HaDrush VeHalyun:  a relatively obscure Bible commentary.





7.	Bava Basra 142 [or 63]:  a reference to a tractate (dealing mostly with civil law and page number in the Babylonian Talmud.





8.	kinyan:  a formal act of acquisition of purchase.





9.	Chazal:  an acronym for "Our Sages of blessed memory"--a respectful way of referring to the rabbis of the Talmud.





10.	Ri:  acronym for Rabbi Isaac of Dampierre, a 12th-century French Rabbi.





11.	Tosafos:  a collection of discussions and critical glosses on the Talmud composed in medieval France and Germany, and printed in the standard editions of the Talmud.





12.	Gemara:  Aramaic term identical with "Talmud."





13.	Revid HaZahav:  A collection of responsa (replies to questions by Rabbid David Mizrahi (Yemen, 18th century).





14.	yibum:  levirate marriage.





15.	chalitzah:  the ceremony for refusal or release from levirate marriage (taking off the sandal etc.).





16.	Torah Sheleimah:  a work by Rabbi M. M. Kasher that attempts to collect all the Talmudic interpretations of every verse in the Pentateuch.





17.	Itur (Sha’ar 2, Hil. Shechitah:  Reference to a medieval Talmudic code by the 12th-century Rabbi Isaac ben Abba Mari of Marseilles.








Some Pertinent Observations by Rev. Dr. James A. Brettell





 1.	The Old Testament are first the Scriptures of Judaism.





 2.	This article indicates that the Jews of Judaism are divided over the issue of human life in the womb.  Based on Scripture, some Jews believe that a fetus is a child, while other Jews believe that a fetus is not a child.





A.	Personal thought #1:  If a fetus is a child, any abortion would meet the criteria for murder.





B.	Personal thought #2:  If a fetus is not a child, no abortion is murder.





 3.	That any Jew would interpret any portion of his own Scripture to mean that a fetus is not a child is unbelievable to some Christians.  In fact, some Christians may even deny that any Jew would hold such a position.





 4.	Some Christians simply conclude that the Jew is wrong who concludes that a fetus is not a child.





 5.	Jews on both sides of the issue argue their positions from Scripture.





 6.	It appears that the Jew who concludes that a fetus is a child simply argues from a literal proof text.





 7.	It appears that the Jew who concludes that a fetus is not a child does so by induction when caused to bring two passages into adjustment with each other when implications from the second passage are brought to bear upon the first.





 8.	Personal Thought #3:  Some Christians either don’t or won’t think, and then brand as heretics those who do when the “heretics” conclusions are not the same as their own.  For example, the Christian whose pro-life position is derived by proof text frequently substitutes the propaganda technique of “name-calling” for reason when his opposition interprets Scripture rather than just quote it.  Most pro-life advocates, when challenged, will eventually substitute volatile emotion for reason.  This might lead to the irrational conclusion that he who bullies best bullies for right.  Might I say that God is not impressed with bullies.  He is impressed with Himself, and He says, “Never take your own revenge, beloved, but leave room for the wrath {of God,} for it is written, "Vengeance is Mine, I will repay," says the Lord.  (NAS)





 9.	That any Jew would conclude that a fetus is not a child should stop any serious Christian student of the Word of God to at least consider the rationale of the Jew, for it is his Scripture first from which he justifies his position -- but, no, alas, emotion short circuits the Christian’s ability to think or reason.





10.	Personal Thought #4:  Is it any wonder that the world laughs in the face of most Christians. Even the unbeliever knows how ludicrous is the person who will not reason, especially when that person is a Christian.  Does not the Word of God say, “Come now, and let us reason together, saith the LORD: though your sins be as scarlet, they shall be as white as snow; though they be red like crimson, they shall be as wool.   (Isaiah 1:18 KJV)





11.	How does the thinking Christian answer the Jewish commentators who say the following on their own Scripture:





“. . . the Torah used this language because that is what the fetus will eventually become, as where the Torah writes, “when the dead one dies,” or “when the fallen one falls,” where the language is used even though the event has not yet taken place.”





12.	How does the thinking Christian answer HaDrush VeHalyun who asks a major question on this halachah when he asks, “And why should this be so, when a person cannot transfer possession to another of something which does not exist?”





13.	How does the thinking Christian answer Ri in Tosofas when he says, “ . . . . the condition made by the Levite would not apply to his yet unborn sons.  Thus we see that before it is born, a fetus is not considered to be a child.”





14.	How does the thinking Christian answer Revid HaZahav also argues “. . . that if a man died and his wife was pregnant, it is considered as if he died childless, because the Torah says, ‘and he had no son,’ implying one that was born, and not a fetus.”





15.	How does the thinking Christian answer “Reish Lakish, who . . . does not dispute that a fetus is not yet considered one’s child, but holds that we must wait to see if the woman will give birth to a child that will live.”





16.	How does the thinking Christian answer when we are told that “in Bavra Basra 142 that “and he has no child” refers to an actual child, and not a fetus.





17.	How does the thinking Christian argue when Torah Sheleimah . . . brings the view of Itur (Sha’ar 2, Hil. Shechitah), that “If the mother was slaughtered and the young found inside her was then slaughtered on the same day, there is no prohibition in this, because a child is not called such until it emerges into the world.”





18.	How does the thinking Christian argue with Jewish thought that so distinguishes conception and birth as to conclude that a son is not a son until birth occurs? “Behold you will conceive, and give birth to a son.”  Regardless of how the Christian interprets this verse, the implication in this article is that certain Jewish thought does not consider a fetus a child until birth occurs.





19.	Unless the Christian adequately answers respected Rabbinical objections to halachah, the Christian’s position that a fetus is a child is no more than a shallow proof text or an emotional conclusion from short-circuited thinking.





Conclusion #1:  It is the conclusion of this Pastor that a fetus is not a child until birth.





Conclusion #2:  It is a further conclusion of this Pastor that to hold the position that a fetus is not a child until physical birth does not place the holder of that position in the pro-abortion camp; however, I am forced to ask the same question as Isaiah.





Isaiah 53:1	Who hath believed our [ my ] report? and to whom is the arm of the LORD revealed?  (KJV)





Conclusion #1 so stirs the emotion of the pro-life position that conclusion #2 is never heard.





Conclusion #3:  Pro-life and pro-abortion are not the only two choices, but is there anyone listening?  There is at least one more position.





Conclusion #4:  A third position:  The belief that human life does not begin until physical birth while rejecting the notion of abortion upon demand.  To hold the position that human life does not begin until physical birth does not force the holder of that view into the position of abortion upon demand -- but who is listening to this report?





Conclusion #5:  To hold the position that human life does not begin until physical birth does not determine one’s position on abortion.  It determines only that abortion is not murder!





Conclusion #6:  No matter how gruesome the pictures, and no matter how repugnant any form of abortion, God has not abandoned to medical science or any other field of science the prerogative of determining when life begins.  He has determined that for Himself as the giver and taker of life, and divine revelation is such that equally intelligent men of all generations have concluded opposing positions on the subject of when life begins -- but who is listening to this report?





Conclusion #6:  If abortion is tantamount to murder, no abortion is permitted, and yet, large numbers of those who hold the pro-life position that human life begins at conception allow abortion under certain conditions.  Brethren, the only reasonable position regarding abortion is that if any abortion is tantamount to murder, no abortion is permissible; however, the same emotion that short-circuits pro-life thinking when confronted by the position that life begins at physical birth short-circuits pro-life thinking when placed in the position of having to disallow abortion in cases of incest, rape, a malformed fetus, and possible loss of mother’s during pregnancy.  If abortion is murder, why is it not permitted under certain circumstances while permitted under others?  This is hypocrisy and the unregenerate world knows it, and the unregenerate world laughs at the folly of foolish thinking.  If you take the position that abortion is murder, then reject abortion under all conditions, including the occasion when your daughter is raped, or when your daughter becomes incestuously pregnant, or when you learn that your baby is terribly malformed, or you as a woman are told that if an abortion is not performed on you, both you and the baby will die.





Conclusion #7:  Any woman has the right to carry a baby to full-term and deliver a child that is the product of rape, or an incestuous conception, or malformed, or the survivor of the mother’s death in delivery, but no one has the right to impose those standards on another.





Challenge:  The challenge from this Pastor is to challenge all Christian’s to think and stop embarrassing our Lord with emotional diatribe that convinces no one of anything except the fact that Christian’s who don’t and won’t think are unworthy of anyone’s listening time.  It is truth that sets free, not emotion -- but who will hear my report?
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